Nodoklu piemérosana
parrobezu darijumos un
uznemumu restrukturizacija
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Legala nodoklu
N k —
nodok]|u \ ng u , planosana
nomaksas apiesana
(tax avoidance) (legal tax
(tax evasion) planning)
Maksligi elementi
SA& \EW Vienigais nodok|u
Kra psana - biznesa/ekonomisko optimizéSanas
nodokl|u joma mérku veids, kas
\ ’ Necaurspidigums pienemams
(‘tax fraud’) Tiesibu normu parvaldes
izmanto$ana institucijam
neatbilstoSi mérkim
Strikta atbildiba par
nodoklu o
parkapumiem, soda ﬁgg:tsa?tggggbkali Minimals
nauda un S kp‘ . atbildibas risks vai
nokavéjuma nauda parkapumiem, ta nav, nav
u.c., lidz brivibas reputacijas sankciju
atnemsanai jautajums
TIESISKI
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u
EVERSHEDS BITANS




Eiropas Savienibas tiesa
«abuse of law>» koncepts

Personai nevar liegt tiesibas izmantot citas
dalibvalsts sniegta nodoklu rezima prieksrocibas
(C-364/01),

BET

«dalibvalstis brivi var pienemt vai atstat spéka
tiestbu normas, kuru ipasais mérkis ir liegt nodoklu
atvieglojumu pieskirsanu maksligi veidotam
strukturam, kuru merkis ir apiet vai izvairities
no valsts nodoklu tiesibu aktu ietekmes» (C-
446/03)
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Cadbury Schweppes
(lieta Nr. C-196/04, 2006.09.12)

Lai uznéméjdarbibas brivibas ierobezojums butu pamatots
ar cinu pret launpratigam darbibam, sada ierobezojuma
konkrétajam meérkim ir jabat radit skérSlus darbibam, ko
raksturo tiri maksligu strukturu bez sakara ar
saimniecisku realitati, izveide ar mérki izvairities no
nodokliem, kas parasti jamaksa par no valsts teritorija
veiktas darbibas rezultata gutiem ienakumiem;

Papildus subjektivajam elementam, ko veido véelme iegut
nodokl|u atvieglojumus, no objektiviem faktiem jaizriet,
ka par spiti Kopienu tiesibas paredzéto nosacijumu formalai
ievérosanai brivibas veikt uznemeéjdarbibu meérkis nav
sashiegts.
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X BV, TBG Limited vs
Staatssecretaris van Financien
(C-24/12 un C-27/12, 2014.06.05.)

Savienibas tiesibas ir jainterprete tadéjadi, ka tam
nav pretruna dalibvalsts nodoklu pasakums, kas
traucé kapitala brivo apriti starp so dalibvalsti un
tai piederosu aizjlras zemi vai teritoriju ar merki
efektivi un samerigi istenot cinu pret
izvairisanos no nodoklu maksasanas.
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Holdinga rezims

0% withholding
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Real estate in Latvia

Real estate in Latvia
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Holdinga rezims: aktualie
jautajumi

=

Vienas grupas uznémumu un pastavigo strukturu
fiskala vienotiba

Nodoklu zaudéjumu parnesana uznémumu grupa
un nodoklu zaudéjumu parrobezu izmantosana
Planas kapitalizacijas noteikumu parskatisana
Kapitalizetu paradu prasijumu izsleégsana no ar
uznemuma ienakuma nodokli apliekama ienakuma
definicijas

Iespeja strukturvienibam, kas netiek uzskatitas par
atseviskiem nodoklu maksatajiem, izvéleties sadu
statusu
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Parrobezu reorganizacija (1)

» Kopé€jie parrobezu
reorganizacijas procesa

= - : : YEIES
apsverumi un ieguvumi dLES
P g sabiedriba

* Nodoklu neitrals
komercdarbibas
strukturésanas veids

e Mantas pareja
reorganizacijas ietvaros

nav ar PVN apliekams
darijums UAB OU

Lietuva Igaunija

* Netiek ietekméta
iespé&ja izmantot nodoklu
zaudeéjumus, pamatlidzek|u
nolietojuma uzskaiti, u.tml.

» Tomeér jarékinas ar batisku laika patérinu (vismaz 6-8 ménesi)
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Parrobezu reorganizacija (2)

e Piemérs: parrobezu
apvienosSanas rezultata UAB
Lietuva un OU Igaunija tiek
pievienotas SIA Latvija

MEES
sabiedriba

» Pievienojamo sabiedribu
manta tiek nodota
ieglstosajai sabiedribai SIA
reorganizacijas ietvaros,

nevis uz darijuma pamata Latvija

o Aktivu postenu
parvértésanas rezultatam
nav negativu nodoklu seku

» Reorganizaciju péc tas SIA%”Ii_gltevua SIA%iIIi_éalteVija
stasanas speka nevar e SRR

apstridét
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Parrobezu reorganizacija (3)

Baltijas valstu uznemeji ka restrukturizacijas
instrumentu arvien biezak izmanto
komercsabiedribu reorganizaciju parrobezu
apvienosanas cela

» Visbiezak iesaistitas Latvija, Lietuva un Igaunija

=

registrétas kapitalsabiedribas

Parejos gadijumos - ari Danijas, Somijas,
Niderlandes, Vacijas, Kipras, Irijas un Norvégijas
sabiedribas
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Parrobezu reorganizacija (4)

» Reorganizacija ka resursu un parvaldes
efektivitates uzlabosanas iespéja

» Ieguvumi: sabiedribas korporativas strukturas
uzlabosana grupas Ilimeni, konkurétsp€jas
uzlabosana un parvaldibas vienkarsosana,
administrativo izmaksu mazinasana
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Sabiedribas «sedeklis »

Kura valsti paliks sabiedribas «sedeklis»?

e Jurisdikcija, kas regules sabiedribas darbibas

=

pamatprincipus, taja skaita ari valdes un
padomes atbildibu, ka ari nodokl|u rezimu
Sabiedribai darbojoties citas valstis, izmantojot
filiali vai ari registréjot pastavigo parstavniecibu,
zinama mera bus jaievero ari tas valsts tiesibu
akti

Igaunija ka viena no Latvijas no galvenajam
konkurentem sabiedribas sedekla izvele
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Jurisdikcijas izveles apsverumi

Komercdarbibas veiksanas apsvérumi
Investiciju objekta drosiba

Darijumu drosiba

Nodoklu planoSanas apsvérumi
Izmaksas

Pieredze
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LATVIIJA

e b R PA G EE PALE L EE S EUR 1000 - EUR 2000

Sabiedribas uztureésana EUR 1’000 - EUR 3’000 gada

Direktoru pakalpojumi Péc vienosanas (ap EUR 10'000
gada)

Juridiskas adreses Ja, ap EUR 50 meéenesi

pakalpojums

Bankas konta atveérsanas Ja (klienta identifikacijas
proceduras)

Interneta banka juridiskajam Ja
personam
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IGAUNIJA

Sabiedribas registresanas laiks

Sabiedribas izveides izmaksas

EUR 700 - EUR 1'200
Sabiedribas uztureésana

Direktoru pakalpojumi
Ju

EUR 1000 - EUR 3’000 gada

Péc vienosanas (ap EUR 8’000
gada)
Jle T EE R ELE [T Ja, ap EUR 30 menesi
Bankas konta atversanas

Interneta banka juridiskajam
personam

Ja (klienta identifikacijas
proceduras)
Ja

&
4
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SVEICE

Sabiedribas registresanas 4 - 11 dienas
laiks

S EE PA T S PA LR GRS EUR 2000 - EUR 4000

Sabiedribas uzturesana EUR 1’000 - EUR 5’000 gada

Direktoru pakalpojumi Péc vienosanas (ap EUR 30°000 -
EUR 50000 gada)

Juridiskas adreses Ja, ap EUR 100 menesi
pakalpojums

Bankas konta atversanas Ja (klienta identifikacijas
proceduras)

Interneta banka juridiskajam k]

personam
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Skandia America Corporation

(1

ieta C-7/13, 2014.09.17.)

Pakalpojumi, kas sniegti starp galveno biroju un tas
aizjuras filialem, var tikt aplikti ar PVN, ja filiale ietilpst
PVN grupa

Tresaja valsti dibinata galvena uznémuma sniegtie pakalpojumi
ta filialei, kas ir nodibinata dalibvalsti, ir ar nodokli apliekami
darijumi, ja ST pédéja minéta ir tadu personu grupas dalibniece,
kuras ir jauzskata par vienu pievienotas vertibas nodokla
maksataju.

Tresaja valsti esosas sabiedribas galvenais uznémums pret atlidzibu
sniedz pakalpojumus Sis pasas sabiedribas filialei, kas veic
uznémejdarbibu dalibvalsti, kura si filiale ir art tadu personu grupas
dalibniece, kuras ir jauzskata par vienu pievienotas véertibas nodokla
maksataju, s1 grupa ka mineto pakalpojumu sanémeéja klust
par maksajama pievienotas vertibas nodokla paradnieci.
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Latvijas tiesu judikatura
(SKA - 21/2013)

=

Ja arl nodoklu administracijai un pec tam ari tiesai ir
pamats apsaubit, vai pieteicéja darijumu partneris
vareja izpildit konkreto darijumu (respektivi, ka
darijums faktiski noticis tiesi ar minéto darijumu
partneri), ir janoskaidro, vai nodoklu maksatajs ir
iesaistijies (vai ari apzinajies vai tam vajadzeja
apzinaties, ka tadejadi tas iesaistas) krapsana
ar nodokliem.
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Latvijas tiesu judikatura
(SKA - 447/2011)

=

Nodok]|u tiesibas nodoklu maksataju rezidence var but
fakts, ar ko pamato valsts tiesibu normas, ar
kuram tiek iIstenota atskiriga attieksme pret
nodoklu maksatajiem rezidentiem un  nodoklu
maksatajiem nerezidentiem. Tomér atskiriga attieksme
pret Sim divam nodoklu maksataju kategorijam ir
kvalificejama ka diskriminacija, ja nav nekadu
objektivu atskiribu to stavokli, kas varetu pamatot
sadu atskirigu attieksmi. Tad€éjadi uznémumu
ienakuma nodokla parmaksas atmaksas atteikums,
pamatojoties tikai uz to, ka pieteicejs nav Latvija
registréets nodoklu maksatajs, ir diskriminéjoss un tade|
prettiesisks.
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Valstu salidzinajums (1)

Company tax rate

(CIT — corporate income tax)
Latvia 15%
Cyprus 12,5%
Luxembourg 29,22%!1
Malta 35%72
Netherlands 20%?3 25%*
United Kingdom 23% 22%>

1 — for Luxembourg city.

2 — arefund is available reducing the effective tax rate to 0%...10%. Certain categories of investment
income are taxed at 15% or 10%.

3 — on income up to €200,000.

4 — on income above €200,000.

> — from 1 April 2014.
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Valstu salidzinajums (2)

Withholding tax payable by the holding company
to non-residents

Latvia

Cyprus

Luxembourg
Malta

Netherlands

United Kingdom

1 — withholding tax rate is 15% if payments are made to companies resident in countries and territories
listed as low tax jurisdictions.

2 — rate applies if: (a) the dividend distribution is made to (i) a fully taxable Luxembourg resident company,
(ii) an EU entity qualifying under the EU Parent-Subsidiary Directive, (iii) a Luxembourg branch or EU
branch of such EU entity or a Luxembourg branch of a company that is resident of a treaty country, (iv)
a Swiss resident company subject to Swiss corporate income tax without being exempt, or (v) a
company which is resident in an EEA country or a country with which Luxembourg has concluded a
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Valstu salidzinajums (3)

tax Treaty and which is subject to a tax comparable to the Luxembourg corporate tax (i.e. a tax rate of
10.5% and a comparable tax base); and (b) the recipient of the dividend has held or commits itself to
continue to hold a direct participation in the Luxembourg company of at least 10% or EUR 1.2 million for
an uninterrupted period of at least 12 months.

3 — a 15% withholding tax exists with respect to dividends paid out of certain untaxed profits (i.e. this does
not apply to profits exempt under the participation exemption regime) to non-residents that are owned
and controlled by, directly or indirectly, or act on behalf of any individual who is ordinarily resident and
domiciled in Malta.

4 — the rate applies if the distribution is made to (i) a parent company which is able to invoke the Dutch
participation exemption with regard to the dividend distribution; or (ii) a qualifying EU, Icelandic,
Liechtenstein or Norwegian parent company owning generally at least 5% of the nominal share capital
(or, under circumstances, the voting rights) of the company distributing the dividend.
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Valstu salidzinajums (4)

Receiving dividends

Latvia Exempt!

Cyprus Exempt?

Luxembourg Exempt3

Malta Exempt?

Netherlands Exempt>

United Kingdom Taxed subject to exemption®

1 — all dividends received are tax exempt without any minimum shareholding requirements and irrespective
of where the paying company is resident, except for dividends received from companies resident in low
tax jurisdictions. Such dividends are taxed at the standard 15% tax rate, with credit for any foreign tax
paid, subject to confirmation of the amount of tax paid by the tax administration in the relevant
jurisdiction

2 — in principle all dividends derived from a foreign participation are fully exempt from tax, unless the
‘passive dividend’ rules apply — if more than 50% of the paying company’s activities result directly or
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Valstu salidzinajums (5)

indirectly from investment income and the foreign tax is significantly lower than the tax rate payable in
Cyprus (in practice, less than 5%). Both conditions must be met for the rules to be triggered. If they do
apply, the dividend will be subject to 20% tax.

3 — the participation exemption does not apply to non-resident joint stock companies which are not liable to
an effective tax rate of at least 10.5%, with the tax base determined in a manner not similar to that
employed by Luxembourg. Any costs during the year that are economically related to exempt dividend
distributions will not be deductible from the tax base up to the amount of exempt dividends received in
the same year. The remaining amount will be added to the tax base in the year of disposal. The SPF is
exempt from corporate income tax.

4 — generally taxable, but Malta tax on dividends received from a ‘participating holding’ is effectively zero.

> — dividends are fully exempt from tax under the participation exemption if several requirements are met:
the holding company itself or a related party holds at least 5% of the shares in the subsidiary (which has
a capital divided into shares) and does not hold these shares as a portfolio investment («Motive test»).
Subsidiaries which are held as portfolio investments can still qualify for the participation exemption if
more than 50% of the assets are active («Asset Test») or if the subsidiary is taxed at a rate of at least
10%.

6 — dividends are taxable unless they fall into one of five classes for exemption. These classes are relatively
broad and most ‘normal’ dividends of UK and foreign companies will be exempt from UK corporation tax,
subject to relevant anti-avoidance rules. As a general anti-avoidance rule, the dividend payment must
not be tax deductible in the source jurisdiction
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Valstu salidzinajums (6)

Minimum holding Minimum percentage

period ownership
Latvia No No

Cyprus No No
Luxembourg 1 year or commitment 10% or acquisition cost of at
to hold for 1 year least 1,2 million EUR
Malta Nol 10% or acquisition cost of at
least ~1,2 million EURZ
Netherlands No 5%
United Kingdom No No

1 — with the exception of a ‘participating holding’ (which qualifies as such on the basis of the minimum
investment of ~ 1,2 million EUR) — the investment must be held of at least 183 days.
2 — other criteria can be applied.
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Valstu salidzinajums (7)

Restrictions on interest expenses

Latvia

Cyprus

Luxembourg
Malta

Netherlands

United Kingdom

1 — interest paid other than to credit institutions or registered financial companies, that are resident in the
EU/EEA or a country with which Latvia has an active double tax treaty, in excess of the greater of the
two following amounts is not deductible: (i) interest calculated using 1.2 times the average short-term
interest rate in the last month of the tax period and (ii) interest calculated on a company’s average debt
in excess of four times opening equity.

2 — safe haven debt-to-equity ratio of 85:15. For holding companies, a debt-to-equity ratio of 99:1 may also
be applicable. There is no thin cap limit for an SPF but the annual subscription tax is due on the amount
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Valstu salidzinajums (8)

of debt exceeding eight times the paid-up capital and share premium.

3 — the general rule is that an expense is deductible if it is wholly and exclusively incurred in the production
immovable property situated in Malta).

4 — transaction specific.

interest applies.

of the company’s income and it is not specifically disallowed (a limitation exists with respect to interest
paid to related non-resident persons and which are made, directly or indirectly, in connection with

> — interest expenses on debt incurred to purchase or to fund participations (whether located in the UK or
not) are in principle tax deductible, provided the level of debt taken on and the interest payable comply

with arm’s length terms, do not breach the unallowable purpose rule (i.e. debt should be within business
or commercial purposes of the debtor) and provided no other specific rule limiting the deductibility of

&= EVERSHEDS BITANS
4



Valstu salidzinajums (9)

Deduction of expenses related to the acquisition of

a participation by a holding company
Latvia YES, for business purposes
Cyprus Nol

Luxembourg Yes?

Malta Yes3
Netherlands Yes4

United Kingdom Yes

1 — the tax authorities normally successfully argue that such expenses are not tax deductible, since
dividends derived from the participation are exempt from tax. However, on occasion, they treat interest
incurred in acquiring a 100% subsidiary as tax-deductible.

2 — interest paid or accrued in any tax year is not deductible up to the amount of qualifying tax-exempt
dividends received in that year. The capital gain realised is not tax-exempt up to the amount of any
excess interest expense (interest effectively deducted) which has not been recaptured on a previous
dividend receipt. Excess interest expense, capital losses and other unrelieved allowable expenses can be
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carried forward

4 — transaction specific.

Valstu salidzinajums (10)

3 — if, in any year, the interest expense exceeds the income derived from the employment of such debt, the

excess interest expense may not be carried forward to subsequent years to offset income generated in
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Valstu salidzinajums (11)

Withholding tax of interest paid to non-residents

Latvia 09%!

Cyprus 0%

Luxembourg 0%

Malta 09%2

Netherlands 0%
United Kingdom 20%3 0%-20%* 0%>

1 — withholding tax rate is 15% if payments are made to companies resident in countries and territories
listed as low tax jurisdictions; 5% rate applies until 30 June 2013 — if recipient is EU-based entity.
Starting from 2014 withholding tax will be removed from all interest and royalty payments made to
foreign entities.

2 — provided that the non-resident does not have a PE in Malta to which the interest is effectively connected
and provided that the non-resident is not owned and controlled by, directly or indirectly, or acts on
behalf of any individual who is ordinarily resident and domiciled in Malta.
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3 — non-treaty.
4 — treaty.

‘beneficial owner’ of the interest.

Valstu salidzinajums (12)

> — EU/EEA. The UK operates a view on treaty applications that demands the recipient of the interest be the
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Valstu salidzinajums (13)

Non-resident capital gains taxation

(sale of a subsidiary)

Latvia Exempt!

Cyprus Exempt?

Luxembourg Exempt3

Malta Exempt/taxable with credit for foreign tax

Netherlands Exempt*

United Kingdom Exempt?>

1 — except for gains arising from the disposal of shares or stock of companies resident in countries and
territories which are low tax jurisdictions. Gains arising on such disposals are taxed at the standard 15%
tax rate, with credit for any foreign tax paid, subject to confirmation of the amount of tax paid by the
tax administration in the relevant jurisdiction.

2 — disposals of shares in a subsidiary are exempt from capital gains tax unless the subsidiary owns
immovable property in Cyprus, in which case gains related to that property are taxable.
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Valstu salidzinajums (14)

3 — any costs, such as interest related to the acquisition of the shares or write-downs on participations
linked to dividend distributions in/by a qualifying subsidiary, deducted from the taxable profit in previous
years, will be recaptured in the tax base of the year of disposal, reducing the amount of capital gain
qualifying for exemption. Any such expenses incurred in the year of disposal are set off against any
qualifying tax-exempt dividends received; the remaining amount is recaptured. The SPF is exempt from
corporate income tax..

4 — if several requirements are met: the holding company itself or a related party holds at least 5% of the
shares in the subsidiary (which has a capital divided into shares) and does not hold these shares as a
portfolio investment (‘Motive test’). Subsidiaries which are held as portfolio investments can still qualify
for the participation exemption if more than 50% of the assets are active (‘Asset Test’) or if the
subsidiary is taxed at a rate of at least 10%.

> — costs relating to the acquisition or sale of the participation are generally not deductible against income
profits, but may be deducted from capital gains on disposal (if not covered by the substantial
shareholding exemption).
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Valstu salidzinajums (15)

Deduction of loss

Latvia

Cyprus

Luxembourg Yes

Malta No
Netherlands Only liquidation losses, in specific circumstances

United Kingdom Exempt?

1 — Josses from the sale of shares or stock may not be offset against taxable income as any capital gains
realised on the disposal are tax exempt.

2 — in accordance with the ‘substantial shareholding exemption’ the loss will generally be exempt. A number
of conditions must be satisfied for the exemption to apply, including that the holding company and
subsidiary disposed of are trading companies or members of a trading group before and after the
disposal. If these conditions are not met, the capital loss should be allowable.
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